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Introduction 
 

1. The Society of Labour Lawyers is the legal think tank of the Labour Party. It is 
the pre-eminent professional association for lawyers on the left of politics and 
supports the Labour Party in developing legal policy and advising on legal 
proposals.  
 

2. More than three years ago the fire surged through the Grenfell Tower, scaled 
the external cladding and killed 72 people. Today still over 80% of private sector 
accommodation still has Grenfell-style flammable cladding.1 This briefing 
considers whether the Building Safety Bill (“BSB”) will improve the situation for 
residents living in dangerous cladding and compares the proposals with the 
successful reforms in Australia. The key points are: 
 

• The remedies available to leaseholders are unlikely to assist with paying for the 
costs of remediation.  

• The BSB may worsen the present legal position for leaseholders by including a 
provision that the leaseholders would be obliged to pay towards the costs of 
making the building safe within 28 days of being demanded.  

• The Select Committee should push for s. 38 of the Building Act 1984 to come 
into force, rather than repeal it as the BSB proposes. 

• The proposed BSR would likely not have as wide powers as the VBA to ensure 
resident fire safety.   

• The BSB does not appear to have a centrally-led audit or a a system of 
prioritising which buildings should have cladding removed first.  

• The UK Government should adopt the Victoria model of paying for the removal 
of the cladding, introducing a power to step into the shoes of the owners and 
pursuing the claims for compensation and raise funds by levies on building 
permits.  

• The UK Government should follow the example of New South Wales and 
introduce a duty of care to exercise reasonable care to avoid economic loss 
caused by defects and the power to order building work rectification orders if 
there is a reasonable belief that work was or is being carried out in a manner 
that could result in a serious defect.  

• The Select Committee should hear oral evidence from Australian experts on 
resolving the cladding crisis. We recommend contacting the leading experts 
Jeanette Barbaro2 and Dr Matthew Bell.3 

 
 

1 Andrew Kersley, “Labour bid to amend fire safety bill after “shameful” failure to remove cladding” 6 
Sept 2020 Labour List. Available at: https://labourlist.org/2020/09/labour-to-amend-fire-safety-bill-after-
shameful-failure-to-remove-cladding/  
2 See https://www.minterellison.com/people/jeanette_barbaro  
3 See https://law.unimelb.edu.au/about/staff/matthew-bell  

https://labourlist.org/2020/09/labour-to-amend-fire-safety-bill-after-shameful-failure-to-remove-cladding/
https://labourlist.org/2020/09/labour-to-amend-fire-safety-bill-after-shameful-failure-to-remove-cladding/
https://www.minterellison.com/people/jeanette_barbaro
https://law.unimelb.edu.au/about/staff/matthew-bell
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Part 1: Claims 
3. The scenario is a common one. A residential building has been found to have 

one or more dangerous fire safety defects (e.g. ACM cladding, HPL cladding, 
absence of fire breaks, defective fire doors). The costs of remediation are 
estimated to be in the millions of pounds. You are the leaseholder of a flat. 
Under the terms of the lease, your landlord (who may or may not be the same 
company as the original developer) is obliged to take remedial action to ensure 
the safety of the building. But you, as leaseholder, are obliged to contribute 
towards those remedial costs by payment of a service charge. Your likely share 
of the costs will be tens of thousands of pounds (plus more for the interim 
measures needed to keep the building safe whilst the remedial works are 
carried out). As the law presently stands, there is almost no chance of suing 
someone to recover your losses. 

 
Negligence 
 

4. If you wanted to sue the developer in negligence then you face three problems: 
(a) It is very unlikely that the original developer still exists. The usual model 

adopted by developers is for the developer to be wound up once the 
works are finished and the property transferred to another company 
(which can be a connected company or an open market sale to a third 
party ground rent company). The development company can then be 
wound up as it serves no further purpose. At the risk of stating the 
obvious, you cannot sue a company that does not exist. 

(b) Even if you could find someone to sue, the problem is that your loss is 
“pure economic loss” and so cannot generally form the focus of a claim 
(in very simple terms, English law of negligence requires some sort of 
physical harm): Murphy v Brentwood District Council, [1991] 1 AC 398. 

(c) The limitation period for claims in negligence is six years and most 
people do not know about the problems with defective cladding within 
six years. This isn’t like a broken pipe or cracked foundations where you 
can see the problem.4 

 
Building inspectors 

5. One might have thought that the building inspectors could be sued. After all, 
they are the ones who certified that the building complied with the relevant 
building regulations. But this is not possible. 

(a) If the local authority were the building inspector, then they owed no duty 
to the general public under the Defective Premises Act 1972 to ensure 
that building regulations are met: Murphy v Brentwood District Council, 
[1991] 1 AC 398. 

 
4 And you can’t extend time under the Latent Damages Act 1986 because that only applies to personal 
injury claims.  
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(b) If the building inspector was a private individual (a so-called “approved 
inspector”) then, similarly, no duty is owed to the general public: Lessees 
and Management Company of Herons Court v Heronslea Ltd and others 
[2019] EWCA Civ 1423. 

 
Breach of statutory duty 

6. I referred in the previous sub-heading to the Defective Premises Act 1972. You 
would ordinarily expect this to provide the remedy. This requires that the 
developer (and contractors) must ensure that work to provide a “dwelling” is 
done in a “workmanlike” or “professional” manner with “proper materials” so that 
it is “fit for habitation” when completed. 

 
7. The problems here are as follows: 

(a) Subject to limited exceptions5, any claim must be brought within six 
years of practical completion. Defective cladding is rarely known about 
within that six year period, so the right to sue has expired before the 
problem is known about). 

(b) As above, most developers, contractors etc, ensure that the company 
through which they procured and oversaw the works is wound up as 
soon as the works are completed. 

 
Breach of contract 

8. This too is unlikely to assist. 
(a) It is vanishingly unlikely that the leaseholder has any contractual 

relationship with the building inspector or event the original developer 
(see my point above – the developer transfers the land to an associated 
company and it is that company which sells the leases; alternatively, the 
leaseholder might be the second or third leaseholder since the building 
was completed and to have no direct contractual relationship with 
anyone involved in constructing the building). 

(b) Even if there was some contractual relationship, the limitation period is 
six years which, as discussed above, has almost certainly passed in the 
case of most cladding problems. 

 
Part 2: Reform Proposals 

9. The Draft Building Safety Bill does nothing to address these problems. What it 
proposes is (clauses 88 and 89) is a new scheme whereby leases are deemed 
to include a provision which obliges leaseholders to pay towards the costs 
incurred (or to be incurred) by the Accountable Person6 in making the building 
safe. Those costs have to be paid in full within 28 days of being demanded. 

 
5 (1) Deliberate concealment of problems (2) Subsequent remedial works re-starting the six year period.  
6 A new concept introduced by the Bill. In simple terms, the person who will be under the legal duty to 
make the building safe. In most cases it will be the freeholder.  
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10. So, imagine that there is a building which was built in 2010. It contains 20 

residential flats. In 2020, it was discovered that the cladding was made of ACM 
(i.e. the same material which was on Grenfell Tower and which the Inquiry has 
already held was a breach of the Building Regulations). The costs of 
remediation are £3m (remove the cladding, install new cladding, scaffolding, 
professional fees). Each leaseholder would have 28 days to find £150,000, 
failing which they would be in breach of the implied duty under their leases.7  

 
11. The Bill just pushes more cost onto the leaseholders, despite them being the 

most innocent party in this scenario. They did not build the building. They did 
not sign off the works. They just live there. It seems to ensure that past failings 
(by government and the industry) are paid for by the present occupiers. 

 
12. There are numerous other things that could be done. In this regard, the best 

place to look for ideas and for “worked examples” is Australia. They had their 
Grenfell Tower equivalent some years before us (the Lacrosse fire, November 
2014) and have been trying various different responses at both a federal and 
state level. Examples include using public funds to pay for the remediation of 
these buildings,8 with the costs recovered either by: 

(a) making the occupiers (i.e. the leaseholders)9 assign their rights to sue to 
the government, so that the government can decide who (if anyone) to 
go after to recover these monies; 

(b) making current house builders pay into a levy scheme for new 
developments which, over time, will be enough to repay the money spent 
in making older buildings safe. 

 
13. When the Draft Bill comes for Parliamentary scrutiny, I would urge Labour to 

ensure that someone from Australia gives evidence about how they are 
responding to this problem. From personal experience, I’d recommend 
Jeanette Barbaro (https://www.minterellison.com/people/jeanette_barbaro) 
and Dr Matthew Bell (https://law.unimelb.edu.au/about/staff/matthew-bell). 

 
14. One other thing that Labour could do is to push for s.38, Building Act 1984 to 

come into force, rather than repeal it as the Building Safety Bill proposes.10 That 
provision gives occupiers a right to sue developers and contractors directly for 

 
7 It is unclear in the draft Bill whether or not you could forfeit a lease for this non-payment, but the 
Accountable Person could just issue a statutory demand for the money and, when that isn’t paid, 
bankrupt the leaseholder. 
8 Note this won’t just be a residential building problem. There will be hospitals, offices, military facilities 
etc with these fire safety problems.  
9 Australia doesn’t have leasehold land, so their equivalent of leaseholders are “strata title owners”. But 
for present purposes, the difference does not matter.  
10 See Building Safety Bill, Schedule 5, para 29 which would “omit section 38” of the Building Act 1984; 
EN 891-892.  

https://www.minterellison.com/people/jeanette_barbaro
https://law.unimelb.edu.au/about/staff/matthew-bell
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breaches of the Building Regulations. It is only a partial answer to the problem 
because it can be avoided by winding up the relevant companies, but that too 
can be met. You could:  

(a) make directors liable for the acts of their companies;11 or, 
(b) require developers to place a sum of money on trust (or, more likely, 

purchase an insurance policy) against the costs of future remedial works 
arising out of poor quality building works.12 

 
Part 3: The Building Safety Regulator and Retrospective Action 

15. One central part of the Government’s Building Safety Bill is the establishment 
of a Building Safety Regulator (“BSR”). The BSR would be housed within the 
Health and Safety Executive. The Bill provides that the BSR would have the 
following duties and roles: 

(a) “provide such assistance and encouragement to relevant persons as it 
considers appropriate with a view to facilitating the safety of people in or 
about higher-risk buildings.”13 This means that the regulator would be 
the building control authority in relation to any higher-risk or proposed 
higher-risk building.14 

(b)  “keep under review – (a) the safety of people in or about buildings in 
relation to risks arising from buildings, and (b) the standard of 
buildings.”15 The Explanatory Notes (“EN”) describe this function as 
overseeing the safety and performance of all buildings.16 

(c) “provide such assistance and encouragement as it considers 
appropriate to – (a) persons in the built environment industry, and (b) 
registered building inspectors” to facilitate improving the competence of 
persons in that industry or profession.17 

 
11 Not as radical as it might seem – in the private rented sector, directors of companies are liable for 
certain acts of their companies, see s.251, Housing Act 2004.  
12 The NHBC and similar insurance schemes/guarantees already exist, but, frankly, they are not that 
useful. They are subject to numerous exceptions and exclusions (e.g. NHBC limits its liability if it was 
not the Approved Inspector) and only last for 10 years. They were the compromise that the industry 
offered in order to stop s.36, Building Act 1984 from coming into force.  
13 Building Safety Bill, cl. 4(1) and cl. 19 for the meaning of “higher risk building”, which will be prescribed 
and under cl. 21, the regulator can make a recommendation to the Secretary of State that the building 
is prescribed or the relevant enactments should not apply. Although no Statutory Instrument has been 
made available, the Explanatory Note (“EN”) 228 claims a ‘prescribed description of a high-risk building 
would be one in which the floor surface of the building’s top storey is 18 metres or more above ground 
level or where the building contains more than six storeys. In addition, it will be a building that has two 
or more dwellings, or two or more rooms used for residential purposes, or student accommodation. 
14 Building Safety Bill, cl. 36(3), inserting a new s. 91ZA into the Building Act 1984. 
15 Building Safety Bill, cl. 5(1). 
16 Building Safety Bill, EN 22. 
17 Building Safety Bill, cl. 6(1). 
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(d) “establish and operate a system to facilitate the voluntary giving of 
information about building safety to the regulator or make arrangements 
for a person to establish and operate such a system.”18 
 

16. In terms of retrospective action, the BSR could force the correction of non-
complaint building work. The BSR would be able to issue:  

(a) a compliance notice to a person who appears to have contravened, be 
contravening or likely to contravene a relevant provision of building 
regulations or a requirement imposed by virtue of such a provision. The 
compliance notice requires the recipient to take specified steps or 
remedy the contravention or matters giving rise to it within a specified 
period.19 

(b) an improvement notice to a local authority or a registered building control 
approver if it appears to the regulator (following an investigation under 
the new section 58Z2 Building Act 1984 or otherwise) that the authority 
or approver has contravened operational standards rules.20 

(c) a serious contravention notice if the above requirements for an 
improvement notice have been met and as a result, the safety of persons 
in or about buildings has been, or may have been, put at risk.   

 

Part 4: Victoria Building Authority and Cladding Safety Victoria  

17. The Victoria Building Authority (the “VBA”) was established in 2013 and is 
responsible for monitoring and enforcing compliance with building regulations 
in Victoria, Australia. Following the Lacrosse and Grenfell fires, the VBA’s 
resources and statutory powers significantly increased. In 2019 a new agency 
was created within the VBA – Cladding Safety Victoria. The agency provides 
support and guidance to building owners and occupants of buildings with 
combustible cladding, particularly where rectification work is needed. They 
provide the funding for the approved works. To be eligible for the programme, 
an “owners corporation” (the managers of the common property of an 
apartment building)21 must be responsible for a residential building that has 
been:22 

 
18 Building Safety Bill, cl. 8. 
19 Building Safety Bill, cl. 42(3), amending the Building Act 1984 to insert a section 35B. 
20 Building Safety Bill, cl. 42(3), amending the Building Act 1984 to insert a section 58Z3.  
21 Cladding Safety Victoria website, “What is the role of an owners corporation?” Available at: 
<https://www.vic.gov.au/what-role-owners-corporation>. 
22 Cladding Safety Victoria website, “Find out about Cladding Safety Victoria’s Program” Available at: < 
https://www.vic.gov.au/find-out-about-cladding-safety-victorias-program> . 

https://www.vic.gov.au/what-role-owners-corporation
https://www.vic.gov.au/find-out-about-cladding-safety-victorias-program
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(a) assessed as having combustible cladding through the Victorian State-
wide cladding Audit led by the VBA and deemed to be of higher risk;23 

(b) subject to a Building Notice or Order related to combustible external wall 
cladding. This requires the owners to make representations on why the 
cladding does not need to be removed. If the owners contest it, it is 
assessed by a special court, the Building Appeals Board;24  

(c) referred to Cladding Safety Victoria by either the Victorian Building 
Authority or a local council; and  

(d) prioritised for rectification by Cladding Safety Victoria. 
 

18. After the assessment of the risk, an evacuation order25 or emergency order may 
be issued if it is “necessary because of a danger to life or property arising out 
of the condition or use or proposed use”. 26  Emergency work may involve 
additional smoke alarms or sprinklers, or the immediate removal of some of the 
cladding, such as around exits, turning off electrical cables which run through 
the cladding and other measures.27 After the building work is complete, it must 
be inspected by the relevant building surveyor, who reports to the relevant 
council on whether the order has been fully complied with.28 If an owner fails to 
carry out the work required by an order, the municipal building surveyor “may 
cause that work to be carried out” and the costs of this may be recovered from 
the owner.29 
 

19. Cladding Safety Victoria prioritises the in-scope buildings according to risk and 
readiness and therefore progressively brings buildings into the programme over 
time and informs the owner corporations if they are eligible. The programme is 
expected to take five years to complete.30 
 

Funding  

20. A A$600 million fund has been made available for Cladding Safety Victoria. 
Since October 2019, this fund has been raised primarily by levies on building 

 
23 Note that at the audit stage, following an on-site inspection, assessment and recommendations, a 
building may also be required to undertake emergency works to reduce the immediate risk. 
24 Building Act 1993, s. 109 – Representations by owner and s. 142 – building notices and orders 
(Victoria legislation).  
25 Building Act 1993, s. 103 – Orders to vacate (Victoria legislation). 
26 Building Act 1993, s. 102 – Emergency orders (Victoria legislation). 
27 Peter Apps, “The cladding crisis Down Under: what we can learn from the response to Grenfell in 
Australia.” 22 November 2019. Available at: https://www.insidehousing.co.uk/insight/the-cladding-
crisis-down-under-what-we-can-learn-from-the-response-to-grenfell-in-australia-64164.  
28 Building Act 1993, s. 120 – competition of works required by emergency order or building order; see 
also s. 110 – cancellation of building notice after considering representations by owner and s.116.  
29 Building Act 1993, ss. 121-123. 
30 Cladding Safety Victoria website, “Find out about Cladding Safety Victoria’s Program” Available at: < 
https://www.vic.gov.au/find-out-about-cladding-safety-victorias-program>. 

https://www.insidehousing.co.uk/insight/the-cladding-crisis-down-under-what-we-can-learn-from-the-response-to-grenfell-in-australia-64164
https://www.insidehousing.co.uk/insight/the-cladding-crisis-down-under-what-we-can-learn-from-the-response-to-grenfell-in-australia-64164
https://www.vic.gov.au/find-out-about-cladding-safety-victorias-program
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permits for certain categories and values of buildings, as well as the agency’s 
powers to take action to recover rectification costs from parties responsible for 
the non-compliant work.31 
 

21. The VBA has a wide range of functions which include: administering the 
building permit system, oversight of the regime of inspection through surveyors, 
enforcement of safety and building standards (including through the issue of 
building notices and orders) and registering and disciplining building 
practitioners.32 The enforcement of these functions includes an wide civil 
penalties regime, whereby the VBA may levy fines on individuals or corporate 
bodies who contravene the relevant provisions. The VBA has a large budget of 
A$85.6 million in income for the 2018-19 financial year. Although the intention 
is for it to be self-funded, in recent years it had received significant additional 
funding from the Victorian government to assist in relation to cladding 
investigation and rectification. The VBA’s main source of funding is a levy of 
0.064 cents in every dollar of the cost of building work for which a building 
permit is sought, which is those exceeding A$10,000, for which building permits 
are required.33 This levy brought in A$39.3 million of income for the VBA in the 
financial year 2018–19.34 
 

22. The academics Douglas Maxwell and Matthew Bell warn there are three 
primary risks associated with levy-based and fine-based funding: 35 

(a) It can be problematic if money values are seen as a proxy for deciding 
when regulatory intervention is appropriate.  

(b) Authorities using the levy-based funding model are vulnerable to funding 
shortfalls if they are unable to recover budgeted amounts through the 
levies if there is a downturn in industrial activity.  

(c) Where income is dependent on fines, the recovery relies on the 
demands of a judicial process; the authority (as an instrument of the 

 
31 The applicable statutory scheme has been introduced primarily by the Building Amendment (Cladding 
Rectification) Act 2019 (Vic); Peter Apps, “The cladding crisis Down Under: what we can learn from the 
response to Grenfell in Australia.” 22 November 2019. 
32 VBA, “Our Role” <https://www.vba.vic.gov.au/about/our-role >; Building Act 1993 (Vic) (”BAV”), 
Building Regulations 2018 (Vic). 
33 Domestic Building Contracts (Conciliation and Dispute Resolution) Act 2002, s. 14, Available at 
<https://content.legislation.vic.gov.au/sites/default/files/a8beabf1-a8e0-3276-b461-4d3dc8940d0b_02-
036a.pdf> and Dr Douglas Maxwell and Dr Matthew Bell, “(How) can a building safety regulator help 
cure the UK’s defects crisis?: analysing the current proposals in the light of Australia’s experience” 
Const. L.J. 2020, 36(1), 3-17. 
34 VBA, Annual Report 2018-19, p.36, Available at: 
<https://www.vba.vic.gov.au/__data/assets/pdf_file/0004/104449/VBA-Annual-Report-2018-19.pdf> 
The other income includes A$10.8m in practitioner registration and licenses and A$14.8m in plumbing 
compliance certificates. 
35 Dr Douglas Maxwell and Dr Matthew Bell, “(How) can a building safety regulator help cure the UK’s 
defects crisis?: analysing the current proposals in the light of Australia’s experience” Const. L.J. 2020, 
36(1), 3-17.  

https://content.legislation.vic.gov.au/sites/default/files/a8beabf1-a8e0-3276-b461-4d3dc8940d0b_02-036a.pdf
https://content.legislation.vic.gov.au/sites/default/files/a8beabf1-a8e0-3276-b461-4d3dc8940d0b_02-036a.pdf
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executive arm of government), ought to have no control of the judicial 
process, in order to maintain the separation of powers.  
 

23. Finally, one of the key lessons from the Victorian experience is to ensure that 
any regulator is properly funded and suitably independent.36 
 

Part 5: Comparison of the VBA and BSR  

24. The proposed powers of the BSR do not explicitly state that it would have as 
wide powers as the VBA in respect of the emergency order and building order, 
which could require not only the removal of all or part of the cladding but also 
the evacuation of the building and other measures. 37 Although the issuing of a 
compliance, improvement notice and a serious contravention notice may assist 
in quickly removing dangerous cladding, it does not appear that it would extend 
as wide to provide additional safety measures for residents which are not in 
building regulations, such as additional sprinklers, smoke alarms or requiring 
immediate evacuation. 
 

25. At present the BSB does not provide a timeframe or system in which a building 
control authority official is required to check that the notice has in fact been 
complied with. These may be contained in forthcoming regulations.  
 

26. The proposed BSR does not include a proactive, centrally-led audit of buildings 
with dangerous cladding. According to the BSB, the BSR would be the building 
control authority for “higher-risk” buildings but there is not at present in the BSB 
a system for allocating which buildings would fall into that description and this 
will be prescribed in future regulations. It is not known whether the regulations 
would include a system of prioritising which the rectification work is most 
needed based on the dangerousness of each building. A system of prioritising 
like in Victoria would improve the BSR scheme proposed. 
 

27. A unique part of the Victoria scheme is that the state government has 
introduced powers to step into the building owners’ shoes to pursue claims for 
compensation against any person in relation to the installation or use of any 
non-compliant cladding or work that required cladding rectification work to be 
done.38 At present in the UK leaseholders or freehold owners are frequently 

 
36 David Sawtell and Dr Douglas Maxwell, “Legal perspectives on putting buildings right post-Grenfell 
conference: learning through interdisciplinary and comparative approaches” Journal of Housing Law 
2020, 23(1), 15-20. 
37 Building Act 1993, ss. 109-111 (Victoria). 
38 Building Act 1993, Division 4 – Cladding rectification subrogation ss. 137G-137F; see also Peter 
Apps, “The cladding crisis Down Under: what we can learn from the response to Grenfell in Australia.” 
22 November 2019. Available at: https://www.insidehousing.co.uk/insight/the-cladding-crisis-down-
under-what-we-can-learn-from-the-response-to-grenfell-in-australia-64164. 

https://www.insidehousing.co.uk/insight/the-cladding-crisis-down-under-what-we-can-learn-from-the-response-to-grenfell-in-australia-64164
https://www.insidehousing.co.uk/insight/the-cladding-crisis-down-under-what-we-can-learn-from-the-response-to-grenfell-in-australia-64164
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having to bring litigation to seek compensation in respect of the dangerous 
cladding and are faced with steep costs. Further, as discussed above in the 
Part 1 Claims section, the potential remedies are largely ineffective. The BSB 
makes no attempt to reverse this. The new homes ombudsman scheme 
introduced in the BSB would only apply to homes built after that section of the 
Bill comes into force.39 

 

Part 6: Reforms in New South Wales   

28. This summer the Australian state of New South Wales passed two Bills to 
reform resident safety. These will likely offer material support for those living in 
buildings with unsafe cladding. The two Bills are part of wider legislative reform 
in building standards and safety.  
 

29. First, the Design and Building Practitioners Bill 2020 imposes a duty on on each 
“person who carries out construction work” to “exercise reasonable care to 
avoid economic loss caused by defects.”40 This duty could not be delegated41 
or contracted out of.42 This would provide a substantial remedy in negligence 
for owners and occupiers and would help plug the current gap in available 
remedies for those living with dangerous cladding.43 
 

30. Second, the Residential Apartment Buildings (Compliance and Enforcement 
Powers) Bill 2020 provides a power for the Secretary to order the correction of 
“serious defects” in residential apartment buildings. “Serious defect” is defined 
broadly and includes a defect attributable to the failure to comply with the 
Building Code, Relevant Standards or approved plans, a defect that causes or 
is likely to cause the destruction of the building or the use of proscribed building 
products.44 This appears to be wider than what the compliance, improvement 
notice and a serious contravention notices the BSB could cover. It places the 
emphasis on safety, not only compliance with existing regulations. 
 

31. The Secretary may issue building work rectification orders to developers where 
the “Secretary has a reasonable belief that building work was or is being carried 
out in a manner that could result in a serious defect” (added emphasis).45 

 
39 Building Safety Bill, cl. 106(9).  
40 Design and Building Practitioners Bill 2020, ss. 36-37 and Part 4 generally (New South Wales). 
41 Design and Building Practitioners Bill 2020, ss. 39 (New South Wales). 
42 Design and Building Practitioners Bill 2020, ss. 40 (New South Wales). 
43 Matthew Bell “New rectification powers and a statutory duty of care in NSW: a game changer for 
resident safety?” 15 June 2020. Available at: https://www.law.ox.ac.uk/housing-after-
grenfell/blog/2020/06/new-rectification-powers-and-statutory-duty-care-nsw-game.  
44 Residential Apartment Buildings (Compliance and Enforcement Powers) Bill 2020, s.3(1). 
45 Residential Apartment Buildings (Compliance and Enforcement Powers) Bill 2020, s.33 and generally 
Part 5 Division 1.  

https://www.law.ox.ac.uk/housing-after-grenfell/blog/2020/06/new-rectification-powers-and-statutory-duty-care-nsw-game
https://www.law.ox.ac.uk/housing-after-grenfell/blog/2020/06/new-rectification-powers-and-statutory-duty-care-nsw-game
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“Developer” is widely defined and includes the owner of the land.46 The 
retrospective effect of this power is very important, given that the Secretary may 
exercise his/her powers up to 10 years after the occupation certificate was 
issued to the residential apartment building.47  
 

32. It may assist the effectiveness of the BSB if similar provisions to those 
introduced by New South Wales were included.  

 

Conclusion 

33.  We hope that this briefing has provided insight into the current lack of legal 
remedies available for leaseholders living with dangerous cladding and the 
ineffectiveness of the Building Safety Bill to address these challenges. The 
examples from Victoria and New South Wales show what can be done to 
improve fire safety and use innovative funding mechanisms if there is the 
political will to act. 
 
 

Society of Labour Lawyers’ housing sub-group 

14 September 2020 

 

 
46 Residential Apartment Buildings (Compliance and Enforcement Powers) Bill 2020, s.4. 
47 Residential Apartment Buildings (Compliance and Enforcement Powers) Bill 2020, s.6(1)(b); see also 
Matthew Bell “New rectification powers and a statutory duty of care in NSW: a game changer for resident 
safety?” 15 June 2020. Available at: https://www.law.ox.ac.uk/housing-after-grenfell/blog/2020/06/new-
rectification-powers-and-statutory-duty-care-nsw-game. 

https://www.law.ox.ac.uk/housing-after-grenfell/blog/2020/06/new-rectification-powers-and-statutory-duty-care-nsw-game
https://www.law.ox.ac.uk/housing-after-grenfell/blog/2020/06/new-rectification-powers-and-statutory-duty-care-nsw-game

